provisions. 6 The European Court of Justice (ECJ) has rarely overruled the assessment of the EU legislator about whether an area fell within EU legislative competence. This flexibility is even wider in relation to nonlegislative measures. The Lisbon Treaty codified competences to support Member State actions in broad fields of policy, including that of industry. Thus, it seems clear that the EU has the competence to adopt non-legislative or soft law supporting measures concerning CSR. Further, arguably, hard law regulation of CSR is possible under the powers delegated to the EU regarding regulation of the Internal Markets. 9 Following the logic of one of the founding cases on gender discrimination,'o one could argue that if CSR is not regulated in a similar manner in all Member States, the competition between companies will be upset when these companies come from Member States with differing levels of CSR regulation.
While this argument has an immediately convincing appeal, it also has an inherent danger. This would negate the principle of delegated competences. Accordingly, it has not become a main argument for the ECJ, except in the more limited form, where any national legislation that may have an impact on the internal market will be subject to EU limitations." Thus, this argument is used to expand judicial, as opposed to legislative, competence.
In relation to CSR, the European Council seems to have followed the same conservative approach as the ECJ. This is illustrated by the conclusions of the Lisbon Meeting in 2001. The European Council has no legislative powers but has the task of setting the political and legislative strategy of the EU, which is subsequently implemented in coordination between the Council of Ministers, European Parliament, and European Commission. 12 The conclusions include the following statement in relation to CSR: "The European Council makes a special appeal to companies' corporate sense of social responsibility regarding best practices on lifelong learning, work organisation, equal opportunities, social inclusion and sustainable development." 3 Evidently, the EU treats CSR as an industry-driven initiative for selfregulation. The EU wishes to support and urge the industry to pursue CSR, The ultimate goal is active participation of industry. This becomes clear when looking at the description of instruments that the European Commission intends to employ to reach the aforementioned targets. These instruments are described as actions; they are supporting measures, not legislative regulations. The European Alliance (Alliance) is an example of the implicit reach of the 2006 communication to the industry. The Alliance was formed as an industry initiative in the same year with strong backing from the European Commission. The Alliance aims to harness the resources of industry and its stakeholders thereby promoting the multi-stakeholder philosophy. The more specific target of the Alliance is to support sustainable development, economic growth, and job creation. The Alliance includes three business organizations, which are already active in promoting CSR in Europe: CSR Europe; BUSINESSEUROPE, an association of business federations; and the European Association of Craft, Small and Medium-sized Enterprises (UEAPME). and twenty-seven national partner organizations.
Thus, an umbrella perspective of the Alliance continues throughout its membership. CSR Europe, in turn, has many national organizations as members and reaches the SMEs that form the core target for the European Commission. CSR Europe's objective is to facilitate a sharing of best practices on CSR. One of the chosen methods for sharing best practices includes running projects for the industry and its stakeholders, where focus is kept on the twin objects of maintaining competitiveness and sustainability.27
In summary, the EU agenda on CSR, as outlined by the European Council in 2001 and filled out by the European Commission in 2006, has one main objective: to support the implementation of CSR by the European industry. Because SMEs constitute the predominant form of industry in Europe, CSR in SMEs is a core priority for the European Commission. At the same time, there are ongoing efforts aimed at eliminating the apparent dilemma between CSR and competitiveness by underlining the advantages for competitiveness that may result from a correct implementation of CSR. According to the Directorate General for Enterprise and Industry of the European Commission, the advent of the current economic crisis has only made CSR more important in countering the implications of the crisis. 28 In order to make the initiative more efficient, its implementation has been focused on three industry sectors: chemicals, textiles, and construction.
One of the aspects of CSR that has recently come into focus is human rights in business. The change is not intended to create new sets of rights but to facilitate the correct application and respect for human rights in business operations. The underlying intention is to achieve legal certainty and access to justice for both individuals and industry. As a reflection of the importance of this aspect of CSR, the UN in 2005 appointed Professor John G. by means of a consolidated law.
37 This is a normal procedure in Denmark, so as to make the consolidated law the official legal reference. Since the Treaty of Amsterdam in 1997, it is also slowly becoming a custom within the EU.
It is clear from the preparatory work that the purpose of this latest Danish initiative was to encourage industry to take an active position on the issue of CSR. 38 As such, it would seem to focus on different targets than the EU because of its concentration on larger companies rather than SMEs. However, this would appear to be a distinction creating little difference because, by EU standards, most Danish companies may be considered SMEs. In designing tools for promoting CSR, it is also clear that the aim of the Danish government is SMEs.
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The core obligation of the law relates to the management report, which is part of the annual accounts. This law stipulates that any management report must specify whether the company applies a code of corporate governance, and in such case, where that code is publicly available.
4 0 However, this only applies to companies that have securities admitted to trading on a regulated market in an EU or European Economic Area (EEA) country 41 and who are required to submit such a report under Danish law. For companies that do not have securities admitted to trading, the obligation only applies to state-owned companies.
42 For all companies covered that do not apply a codex, the companies are obliged to make a statement on how they otherwise administer corporate governance. However, corporate governance is a broader concept than CSR, which is dealt with specifically in another provision of the law that applies only to large companies. 43 But, as set out below, this applies to companies that either have securities traded or are state-owned." The concept of CSR is defined in the law as follows: " [C] As for corporate governance, the law also imposes an obligation on companies that do not have a CSR policy because it requires a lack of CSR policy to be disclosed in its management report. This creates an element of pressure because a company's lack of a CSR policy can only be seen as bad for public relations. 46 The qualification as a large company, to which the CSR statement obligations apply, is a general concept used for other purposes in the law. It is generally defined in the opening articles of the Consolidated Law. 47 The definition is quite simple: large companies are those that are not small or medium. 48 In turn, small and medium companies have more specific definitions. The definition is based on three thresholds. A company is considered small or medium if it does not exceed any two of the three thresholds for two consecutive years. 49 It may, however, exceed any one of the three thresholds. 50 The three thresholds for medium size companies are (small size thresholds added in parentheses): 1) balance sheet total of 143 million DKK (36 million DKK); 2) net turnover of 286 million DKK (72 million DKK); and 3) average number of full-time employees during the financial year of 250 (50 employees).
In addition to large companies, the obligation to make CSR statements also applies to companies included in accounting class D. 52 This concept is defined in the opening articles as a state-owned company or one that has securities traded on an EU or EEA market." However, the obligation to make CSR statements in the management report is not absolute but is subject to exemptions and legal conditions. Thus, a company that has submitted a progress report in connection with the UN Global Compact or UN Principles for Responsible Investment does not need to make a CSR statement but will have to state in its management report that it has availed itself of this exemption. 54 For companies in a group with consolidated accounts, it is sufficient that a CSR statement is made for the group as a whole." A subsidiary within a group may choose not to make a CSR statement if the parent company has either made such While no listing of companies exists, an estimated total of 1,100 companies are covered by the obligation to make CSR statements.
The law provides that a CSR statement must indicate the following: 1) the company's policies on social responsibility, including any standards, guidelines or principles for community responsibility, which it uses; 2) how the company translates its policies of social responsibility into action, including any systems or procedures evidence; and 3) the company's assessment of what has been achieved as a result of its work with community responsibility in the financial year, and the company's expectations for any future work.1 8 Furthermore, the Danish legislative system applies a system of delegation of powers similar to the EU, where the Council of Ministers and the European Parliament may delegate to the European Commission the power to adopt implementing measures. 9 In Denmark, such powers are normally granted to the ministers concerned, who may then adopt executive orders.
In 2009, the Minister for Economic and Business Affairs issued an executive order under the amended law, which regulates the publication of CSR statements on websites as an alternative to including them in the 60 management report. One advantage to companies choosing this option is easier website updating, as opposed to the yearly management reports. The CSR statement may also be made in a separate document, to which reference is made in the management report.
6 1 This option applies, in relation to CSR, to companies covered by accounting class C, as well as companies covered by accounting class D of the consolidated law. The opening provisions state that medium and large companies are at least subject to accounting class C. 62 The scope of class D is explained above.
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In this circuitous manner, apparently all companies with a CSR statement obligation may avail themselves of the web publication option. . However, those using this alternative must expressly mention within the management report that they have chosen this option and they must include the Internet address where the CSR statement can be found." Finally, the consolidated law specifies the audit obligations in relation to the corporate governance and CSR statements. As a point of departure, the management report is not subject to audit on its own, but the auditor must confirm that the report is in accordance with its annual accounts. 6 5 More explicitly, the executive order stipulates that the corporate government statement, on application of any code, is not subject to audit, unless it has been agreed between the company and the auditor that it should be included. Again, this provision must be viewed as an effort to promote transparency by pointing towards such audit agreements.
In relation to CSR, however, the executive order does stipulate a general obligation for the auditor to actually verify that the required statement has been made in the management report or that the website has been correctly identified and labelled. In relation to updating the website, the executive order makes clear that while such updates are acceptable, they must be clearly separated from the original information posted to qualify as an alternative to inclusion in the management report. 
CONCLUSIONS
Currently, there is no basis for the EU to regulate CSR by legislative measures; it does not form a clear part of the powers delegated to the EU in the treaties on the EU. While it would be possible in principle to construct an interpretation of the delegated powers that would allow for such legislative measures, both the European Council and the European Commission have instead opted for a strategy based on supportive measures. These measures constitute support for the industry to develop and apply CSR norms.
The Danish government has also followed this strategy by setting up public institutions with the specific purpose of supporting the development of CSR. Separately, the Danish government has mandated an element of transparency by requiring companies to publicize their position on CSR in their management reports that form part of the annual accounts. As annual accounting is to a large extent harmonized at the EU level, it would seem feasible for such transparency obligations to be adopted as part of EU law. However, the system is still very new in Denmark. An EU initiative in this field should only be expected to be considered after additional experience has been gathered from the Danish initiative.
